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l‘w THE MATTER OF.
|l

|| Texas Encore Matenals, Inc. (a’k/a TEM

{| Corporation) and

* || Mark Hungerford

Respondents

General

BEFORE THE STATE AUDITOR

AND MATCCTANTDTD AT CTAY ™D ITTRG
AND COMMISSIONER CF SECURITIES

HELENA, MONTANA

Case No.: 08-29-05-1

NOTICE OF PROPOSED AGENCY
ACTION AND OPPORTUNITY FOR
HEARING
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'/ Staff of the Secunities Departmnent of the office of the State Auditor and Commuissioner of
| Securities of the State of Montana (Commissioner), pursuant to the authority of the Securiuies
Act of Montana, §§ 30-10-101, et seq., Mont Code Ann. (2003), 1s proposing to the

1oner that he take acnon against Respondents Texas Encore Matenals, Inc. (TEM)
orporation and Mark Hungerford (Hungerford), of 8452 East Oregon Place, Denver, CO 80251,

“ for violations of the Securities Act of Montana (hereafter “Act”). The Commissioner has

|\ authority to take such action under the provisions of Mont. Code Ann. §§ 30-10-102, 30-10-107,

Hungerford and on November 12

0-304, 30-10-305, 30-10-307 and 30-10-309.

Service of process is pursuant to §30-10-107(8), Mont. Code Ann.

ALTLEGATIONS OF FACTS

On or about October 21. 2003 a Montana investor, IN, invested $35,000.00 with Mark

, 2003 she invested another $5,000.00 with Hungerford.

Both checks were for an ipvestipent in Texas Encore Matenals, Inc , ak/a TEM

~omce of Pronosed Ag
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Corporztion. At the mme of both 1mvesuments, dungerford resided at 2 %f 38 Overland

Avenue, Billings, MT 59102,

Om or about December 12. 2003 Hungerford sent JN an e-mail viz e-mail which mdicated

she would receive 2,500 shares for her first investment of $3.000.00. at $2.00/share, In
TEM and thar “no later than 10 February 2004 thev should be worth then at least

$3.60/shares, a gamn of 80%.”

In the same above referenced e-mail, Hungerford told N that her “second traunch”

mvestment of $5,000 would result in her t cci\;ing an additional 2,500 shares of TEM, at

$2.00/share, but in a different pool. Hungerford guaranteed IN that this second

mvestment would be “redeemed in Jate February or early March, 2004, and at no less
value than the $2.40/share. and possible above $2.60/share.”

To date, IN has received no certificates for her mvestmert and her “second traunch™
purchase of 2,500 shares was never redeemed and there 1s not now, nor has there ever
been, a public market for TEM’s common stock.

IN never received a prospectus, disclosure information or any materials relative to her
investment in TEM.

TEM allegedly “offers a full line of recveled rubber based products from hghly

engineered recycled content thermoplastic elastomers to low cost recycled polypropylene

lizmd

fillers” pursuant to its website located at http://www.texasencore.com.
INattemnpted tocontact Bungerford via emmuil o May 19, 2004
recerved no response.

JN filed a complaint with the Department, through her attorney Geoffrey R Keller of

Matovich & Keller, P.C., on July 1, 2004, against TEM and Hungerford.
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On Avgust 16, 2004 e Department sent a request for information jetrer to Jungeriord
vie cernfied mail at hus last known addresses of 2280 Grant Read, Suite B, Billings, MT

39102, 2038 Overland Avenue, Billings, MT 55102 and 8452 East Oregon Place, Denver,

1. Hungerford never picked up any of the Jeners.
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Co
. On August 16, 2005 the Deparument did a criminal justice search for Hungerford’s last

kpnown address and determined he resided at 8452 Fast Oregon Place, Denver CO 80231,
On Auvgust 23, 2005 the Department sent a final reguest for information to Hungerford at

this address via United Postal Service. Hungerford did not respond to this request.

CONCLUSIONS OF LAW

The Commissioner has junisdiction over this martter by virtue of Texas Encore Matenals,

Inc. and Hungerford’s offer and sale of securinies in Montana to investors located within

and outside of Montana.

Texas Encore Matenals, Inc. and Hungerford transacted securities business in Moniana. §

30-10-103(22) and (24), Moni Code Ann.

An mvestment 1in Texas Encore Materials, Inc. 1s common stock and thus copstitute
securities as defined by § 30-10-103(22), Mont. Code Ann.

The definition of “offer 7 or *‘offer to sell ” includes “each attempt or offer to dispose of
or solicitation of an offer to buy a secunty or interest in a secunty for value.” § 30-10-

103(15), Mont. Code Ann.

!

A salesperson offering or selling common stock te or from this State must be registered or
exempt from the registration provisions pursuant to §30-10-201, Mont. Code Ann.

Pursuant to §30-10-301(1)(b), Mont. Code Ann.. it 1s unlawful to omit a material fact
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necessary 1o prevent investors from being mis




(3

Ry ]

s

N
w

D

I

(057

Pursuant to §30-10-301(1)(b), Mont. Coae Anm., it is unlawfu] 1o misrepresen! a matenal

fact pecsssary to prevent investors from being misied.

9. Pursuant to §30-10-301(1)(c), Mont. Code Ann.. 1715 unlawful to engage m any acl,

practice or course of business that operates or would operate as a fraud or deceit upon an

mvesior

0. Upon each conviction of a

f a violation of any part of Tie 30, Chapter 10, Mont. Code Ann.

1< Sy S - -
K [UDZEIiord are subject io an

administrauve fine of not more than $5000 and subject o the resciss)on requirements of

the Montana Securiues Act.

RELIEF REQUESTED

WHEREFORE, the Department seeks the following relief:

[WN]

Imposition of an administrative fine for sach violanon of the Securities Act of
Montana. The maximum fine allowed pursuant to the Act 1s $3.000 for each violation,
pursuant to §30-10-305(3), Mont. Code Ann.

Imposition of rescission to JN in the amount of $10,000.00 plus statutory interest at ihe
rate of 10% per annual, pursuant to §30-10-309(1), Mont. Code Ann.

Imposition of an adrninistrative fine for each violation of §30-10-301, Mont. Code

Ann.. of not more thap $5,000.

The Department seeks a finding that all sanctions and remedses detailed and descnbed

here are 1p the public interest and necessary for the protection of Montana investors.

The Dupanfnem seeks a ‘indmo as fact the allevauom set forth in pa.raOTaphs 1-1 0 of

the Conclusions section, above.

Any further action as deemed just and appropnate for the protection of Montana

mvesiors.

STATEMENT OF RIGHTS

Nodee of Propossd Agency Acnon - 4
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You are entdled w0 2 heasing oa the NOTICE OF PROPOSED AGENCY
ACTION and to respond 1o this nouce and present evidence and arguments on all 1ssues
mmvolved mn this case. You mey have a formal hearing before a hearing examiner
! appoinied by the Commissioner. This 1s provided for bv the Montapa Adminstrative

Procedure Act, §§ 2-4-601, Mont. Code Ann., and following, inciuding § 2-4-621, Mont

|| Code Apn. If you demand a hearing, vou will be given notice of the wme. place and the

You have a nnght to be represented by an atiorney at eny and all stages of this

proceeding.

i If you want 1o rcontest the proposed action under the junisdicuon of the

1 Commissioner, you must so advise him within fifieen (15) days of the date you receive
this notice. See §30-10-201(16), Mont. Code Ann., pending final determination of this
proceeding. You may so advise him by writing to Karen Powell, Special Assistant

| Attorney General, State Auditor's Office, 840 Helena Ave., Helena Avenue, Helenz,

f Moniana, 39601. While so advising Ms. Powell, you should make clear whether vou

| demand a heanng, or whether vou waive formal proceedings and, if so, what informal
proceedings vou prefer for handling this case. Pursuant to § 2-4-603(2), Mont. Code
Ann., you may not request to proceed mformally if the action could result 1n suspension,
revocation or any other adverse action against a professional license

’ Should you request a heaning, you have the right to be accompanied, represented,

and advised by counsel. If the counsel you choose has not been acdmitted to practice law

State of Montana, he or she must comply with the requirementis of Application of
> p < q —-P——.-—.—

1 in the I

I American Smelting and Refining Co., (1973), 164 Mont. 139, 520 P.2d 103.

CONTACT WITH SECURITIES COMMISSIONER’S OFFICE

N - ~
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If vou bave questions or wish to discuss this matiez, plsase contast M<. Powell at

(406) 444-2040 or, within Montana (800) 332-6148. If vou are represented by an
’ attorney, please make any contacts with this office through vour aomev.

1 POSSIBILITY OF DEFAULT

|
| I1f no hearing 1s requested within fifteen (135) davs of receipt of thus order by

i

| Respondents, and the Department orders none, the above allegations of fact wall be

|

I declared findings of fact and the above proposed conclusions of law will be declared

I conclusions of law. Respondents would then be subject to all applicable penalties.

Pursuant to Mont. Code Ann. §2-4-603(2). vou may not request o proceed mformally if

i the action could resuli in suspension, revocanon or any other adverse action against a

|| professional license.

i ‘ A 1 )

| DATED thisd 9day of ,/-7’5,,-.9 e .-.r' . 2003.
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| State Auditor and Secunities Commissioner

Il CERTIFICATE OF SERVICE

I hereby certify that I served a true and correct copy of the foregoing NOTICE OF

ROPOSED AGENCY ACTION AND OPPORTUNITY FOR HEARING on the following
erson by certified mail, on this /7 day of 4y e oo , 200

”C‘“U

xas Encore Matenals, Inc.
5: J-..aﬂ-:\L O.l ﬁO'] Plﬂ.be_ o TRT R T
D enver, CO 8023
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